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tax attributable to the tax shelter in-
vestment in any year; 

(ii) Any other Federal income or ex-
cise tax issue relating to a tax shelter 
that could have a significant impact 
(either benefical or adverse) on a tax 
shelter investor under any reasonably 
foreseeable circumstances (e.g., depre-
ciation or investment tax credit recap-
ture, availability of long-term capital 
gain treatment, or realization of tax-
able income in excess of cash flow, 
upon sale or other disposition of the 
tax shelter investment); and 

(iii) The potential applicability of 
penalties, additions to tax, or interest 
charges that reasonably could be as-
serted against a tax shelter investor by 
the Internal Revenue Service with re-
spect to the tax shelter. The deter-
mination of what is material is to be 
made in good faith by the practitioner, 
based on information available at the 
time the offering materials are cir-
culated. 

(d) For purposes of advising the Di-
rector of Practice whether an indi-
vidual may have violated § 10.33, the Di-
rector of Practice is authorized to es-
tablish an Advisory Committee, com-
posed of at least five individuals au-
thorized to practice before the Internal 
Revenue Service. Under procedures es-
tablished by the Director of Practice, 
such Advisory Committee shall, at the 
request of the Director of Practice, re-
view and make recommendations with 
regard to alleged violations of § 10.33. 

(Sec. 3, 23 Stat. 258, secs. 2–12, 60 Stat. 237 et 
seq.; 5 U.S.C. 301; 31 U.S.C. 330; 31 U.S.C. 321 
(Reorg. Plan No. 26 of 1950, 15 FR 4935, 64 
Stat. 1280, 3 CFR, 1949–53 Comp., p. 1017)) 

[49 FR 6722, Feb. 23, 1984; 49 FR 7116, Feb. 27, 
1984; 59 FR 31527, 31528, June 20, 1994]

§ 10.34 Standards for advising with re-
spect to tax return positions and 
for preparing or signing returns. 

(a) Realistic possibility standard. A 
practitioner may not sign a tax return 
as a preparer if the practitioner deter-
mines that the tax return contains a 
position that does not have a realistic 
possibility of being sustained on its 
merits (the realistic possibility stand-
ard) unless the position is not frivolous 
and is adequately disclosed to the In-
ternal Revenue Service. A practitioner 
may not advise a client to take a posi-

tion on a tax return, or prepare the 
portion of a tax return on which a posi-
tion is taken, unless— 

(1) The practitioner determines that 
the position satisfies the realistic pos-
sibility standard; or 

(2) The position is not frivolous and 
the practitioner advises the client of 
any opportunity to avoid the accuracy-
related penalty in section 6662 of the 
Internal Revenue Code by adequately 
disclosing the position and of the re-
quirements for adequate disclosure. 

(b) Advising clients on potential pen-
alties. A practitioner advising a client 
to take a position on a tax return, or 
preparing or signing a tax return as a 
preparer, must inform the client of the 
penalties reasonably likely to apply to 
the client with respect to the position 
advised, prepared, or reported. The 
practitioner also must inform the cli-
ent of any opportunity to avoid any 
such penalty by disclosure, if relevant, 
and of the requirements for adequate 
disclosure. This paragraph (b) applies 
even if the practitioner is not subject 
to a penalty with respect to the posi-
tion. 

(c) Relying on information furnished by 
clients. A practitioner advising a client 
to take a position on a tax return, or 
preparing or signing a tax return as a 
preparer, generally may rely in good 
faith without verification upon infor-
mation furnished by the client. The 
practitioner may not, however, ignore 
the implications of information fur-
nished to, or actually known by, the 
practitioner, and must make reason-
able inquiries if the information as fur-
nished appears to be incorrect, incon-
sistent with an important fact or an-
other factual assumption, or incom-
plete. 

(d) Definitions. For purposes of this 
section— 

(1) Realistic possibility. A position is 
considered to have a realistic possi-
bility of being sustained on its merits 
if a reasonable and well informed anal-
ysis of the law and the facts by a per-
son knowledgeable in the tax law 
would lead such a person to conclude 
that the position has approximately a 
one in three, or greater, likelihood of 
being sustained on its merits. The au-
thorities described in 26 CFR 1.6662–
4(d)(3)(iii), or any successor provision, 
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of the substantial understatement pen-
alty regulations may be taken into ac-
count for purposes of this analysis. The 
possibility that a tax return will not be 
audited, that an issue will not be raised 
on audit, or that an issue will be set-
tled may not be taken into account. 

(2) Frivolous. A position is frivolous if 
it is patently improper.

Subpart C—Sanctions for Violation 
of the Regulations

SOURCE: 67 FR 48774, July 26, 2002, unless 
otherwise noted.

§ 10.50 Sanctions. 
(a) Authority to censure, suspend, or 

disbar. The Secretary of the Treasury, 
or his or her delegate, after notice and 
an opportunity for a proceeding, may 
censure, suspend or disbar any practi-
tioner from practice before the Inter-
nal Revenue Service if the practitioner 
is shown to be incompetent or disrepu-
table, fails to comply with any regula-
tion in this part, or with intent to de-
fraud, willfully and knowingly mis-
leads or threatens a client or prospec-
tive client. Censure is a public rep-
rimand. 

(b) Authority to disqualify. The Sec-
retary of the Treasury, or his or her 
delegate, after due notice and oppor-
tunity for hearing, may disqualify any 
appraiser with respect to whom a pen-
alty has been assessed under section 
6701(a) of the Internal Revenue Code. 

(1) If any appraiser is disqualified 
pursuant to this subpart C, such ap-
praiser is barred from presenting evi-
dence or testimony in any administra-
tive proceeding before the Department 
of Treasury or the Internal Revenue 
Service, unless and until authorized to 
do so by the Director of Practice pursu-
ant to § 10.81, regardless of whether 
such evidence or testimony would per-
tain to an appraisal made prior to or 
after such date. 

(2) Any appraisal made by a disquali-
fied appraiser after the effective date 
of disqualification will not have any 
probative effect in any administrative 
proceeding before the Department of 
the Treasury or the Internal Revenue 
Service. An appraisal otherwise barred 
from admission into evidence pursuant 
to this section may be admitted into 

evidence solely for the purpose of de-
termining the taxpayer’s reliance in 
good faith on such appraisal.

§ 10.51 Incompetence and disreputable 
conduct. 

Incompetence and disreputable con-
duct for which a practitioner may be 
censured, suspended or disbarred from 
practice before the Internal Revenue 
Service includes, but is not limited 
to— 

(a) Conviction of any criminal of-
fense under the revenue laws of the 
United States; 

(b) Conviction of any criminal of-
fense involving dishonesty or breach of 
trust; 

(c) Conviction of any felony under 
Federal or State law for which the con-
duct involved renders the practitioner 
unfit to practice before the Internal 
Revenue Service; 

(d) Giving false or misleading infor-
mation, or participating in any way in 
the giving of false or misleading infor-
mation to the Department of the 
Treasury or any officer or employee 
thereof, or to any tribunal authorized 
to pass upon Federal tax matters, in 
connection with any matter pending or 
likely to be pending before them, 
knowing such information to be false 
or misleading. Facts or other matters 
contained in testimony, Federal tax re-
turns, financial statements, applica-
tions for enrollment, affidavits, dec-
larations, or any other document or 
statement, written or oral, are in-
cluded in the term information. 

(e) Solicitation of employment as 
prohibited under § 10.30, the use of false 
or misleading representations with in-
tent to deceive a client or prospective 
client in order to procure employment, 
or intimating that the practitioner is 
able improperly to obtain special con-
sideration or action from the Internal 
Revenue Service or officer or employee 
thereof. 

(f) Willfully failing to make a Fed-
eral tax return in violation of the rev-
enue laws of the United States, will-
fully evading, attempting to evade, or 
participating in any way in evading or 
attempting to evade any assessment or 
payment of any Federal tax, or know-
ingly counseling or suggesting to a cli-
ent or prospective client an illegal plan 
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